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Seal and Neale: Race, Racialisation and 'Colonial Common Sense' in Capital
Cases of Men of Colour in England and Wales, 1919-1957 2 Cases of murder are a compelling means through which to research the past as they 'generate meanings about the time and place in which they occur ' (Seal and Neale, 2018: 670) and highlight the violation of social and cultural expectations as well as of the law (Nash and Kilday, 2017) . This cultural approach to historical cases of murder and to capital punishment in Britain has produced a rich seam of scholarship in relation to identifying gender norms in murder trials (Hager, 2017; Seal, 2018) , but there has been less attention to race (Seal and Neale, 2018) . More generally, there is limited research on race and crime history in twentieth-century Britain (Seal and Neale, 2019) . In the twentieth century, people of colour accounted for 5% of executions in England and Wales, which was a vast overrepresentation in terms of their share of the population (around 0.24% in 1951). 1 Given the disproportionate use of punishment towards people of colour in the present day (Bridges, 2018) and
the well-established interweaving of narratives of race and criminality in the media and criminal justice system (Williams and Clarke, 2018), analysis of racialisation in historical capital cases is needed.
Capital punishment is symbolically significant as it represents the state's authority and its power over life and death. The death penalty creates meanings that go beyond crime and punishment and relate to wider social and cultural issues (Seal, 2014) . Until 1957, the death penalty was the mandatory punishment for murder in England and Wales, although condemned prisoners could be reprieved by the Home Secretary, in which case the sentence was commuted to life imprisonment.
This happened in around 50% of cases overall (Novak, 2016) but in only 25% of cases for men of colour (authors' own research). In 1957, the Homicide Act restricted capital murder to certain types of murder and expanded partial defences, including through the introduction of diminished responsibility as a new partial defence. This change meant that a verdict could be reduced to manslaughter if the defendant was suffering from an abnormality of mind at the time of the killing. This article's discussion is restricted to cases from before the Homicide Act came into effect.
Seal and Neale: Race, Racialisation and 'Colonial Common Sense' in Capital Cases of Men of Colour in England and Wales, 1919-1957 3 The cases discussed in this article are drawn from a Leverhulme funded project [RPG-2016-352] about the 56 cases of people of colour, all of whom were men, sentenced to death in twentieth-century England and Wales. This project analysed files held in The National Archives to examine the role of racialisation-the making of racialised subjects (Wolfe, 2002)-in capital cases. One notable finding was that expert medical discourses, including psychiatric discourse, were largely absent from these cases until the 1950s and rarely played a significant role in understandings of race. This absence is potentially surprising as the era in question is one in which the role of psychiatry and medical expertise expanded in murder trials and in the criminal justice system more widely (Ward, 1997; Garland, 2001) . Such discourse and expertise were also significant in contributing to widely understood cultural meanings of race (Thomson, 1999; Lorimer, 2013) . This article explains the reasons for the absence of psychiatric discourse in capital trials of men of colour and argues that what Stoler (2008) terms ' colonial common sense' was the primary means through which racial difference was constructed in the legal system.
Colonial common sense encapsulated the practising epistemology of colonial governing agents that guided governance and policymaking (Stoler, 2008) .
Categorising people was a ' colonial fiction' that ' entailed the codification of "selfevident" measures to distinguish racial categories' (Stoler, 2008: 352) . Racial thinking was a foundational aspect of nineteenth-century European colonialism, which emphasised both 'somatically observable differences' and the significance of upbringing and sensibility. Racial membership was understood through judgments of affective states and the channeling of feeling, not just skin colour (Stoler, 2008; Stoler, 2010a) . Colonial agents' practical epistemic frames-their ways of knowing about race-were 'provisional and mobile […] and subject to incremental and nuanced change' (Stoler, 2008: 354) . This is not to argue that ' expert' or 'scientific' understandings of racial difference were insignificant: they too drew on common sense thinking (Lorimer, 2013 The role of colonial understandings of race in twentieth-century murder trials has been examined in relation to colonised settings (Wiener, 2009; Hynd, 2012) but not in the metropole. Twentieth-century cases of men of colour who were sentenced to death offer a lens through which to scrutinise the role of colonial common sense in the occurrence of racialisation and racism in the criminal justice system. As these cases demonstrate, a practising epistemology of racial difference based on folk knowledge mixed with medical and legal knowledge. Such history is vital in order to begin the project of discovering the presence of colonial understandings of race in death penalty cases and assessing their consequences. The next section briefly outlines the growth of psychiatric discourse and medical expertise in relation to capital trials and explains how the influence of this expertise nevertheless remained circumscribed in the first half of the twentieth century. , 1919-1957 5 throughout British medical culture, melding with existing evolutionary explanations rather than supplanting them (Loughran, 2017) . In the 1920s, psychoanalytic ideas and vocabulary also appeared in novels and plays and were discussed in the popular press and magazines (Richards, 2000) . Walton (2015) examines portrayals of mind and madness in golden age detective fiction, arguing that authors followed medical and legal debates in the news and frequently deployed insanity as a metaphor for impending social disorder. These detective novels exhibited the influence of psychoanalysis, as well as other ideas such as eugenics, mesmerism and behaviourism.
Psychiatry, medical expertise and insanity in capital trials
The British eugenics movement was at its height in the interwar period (Overy, 2009 ). Eugenics discourse was flexible and protean, incorporating both biological and social explanations for social problems, and its advocates in Britain were primarily concerned with perceived class-related deficiencies (Bland and Hall, 2010) .
However, in the 1920s the Eugenics Society was concerned about 'race-crossing' in sexual relationships, which would lead to 'hybridised' people, and commissioned studies of 'half caste' children (Bland, 2007) . A 'folk eugenics' about what constituted good and bad breeding was pervasive in British culture, as were notions about race loosely drawn from late nineteenth-and early twentieth-century 'race science ' (Bland and Hall, 2010; Lorimer, 2013) .
Criminology was marginal between the wars and far from a fully-fledged academic discipline. Prison medical officers contributed to its development by giving psychiatric evidence during trials and developing diagnoses and classifications in their practice. They also published official reports and articles in academic journals that advanced criminological thinking (Garland, 1988 order to respect individual free will (Bowden, 1991) . Somewhat in contradiction with this emphasis on free will, East was also a eugenicist, although he argued that the role of environment was easier to control than heredity in terms of crime prevention (East, 1928) .
Despite the growth of prison medicine in the early twentieth century and the prevalence of ' expert'-derived discourses such as psychoanalysis and eugenics, arguments and explanations based on psychiatry were rarely significant in capital trials, including those of men of colour. People accused of murder were entitled to apply for legal advice and representation under the Poor Prisoners' Defence Act 1903.
However, before the National Health Service (NHS) existed (1948 onwards), they did not necessarily have the means to pay for medical assessments (Weston, 2018) . This limitation meant that in some cases, even if the defence was based on insanity, no medical witnesses were called in support of it. For example, in 1914 Percy Clifford, a black British man, shot his wife dead and shot himself in the head. After regaining consciousness from a coma and recovering, he was tried for murder. The defence was insanity but no doctors were called on his behalf: instead, witnesses including his mother testified to his erratic behaviour. Clifford was found guilty and hanged (Seal and Neale, 2018).
Prison medical officers' reports were usually the only medical document about capital prisoners in their prosecution files. Although forensic psychiatry and criminology grew as disciplines from the 1920s onwards, and medical and psychiatric perspectives played a greater role in court cases, the medical approach to understanding crime was 'less influential and less firmly entrenched in England than elsewhere' (Weston, 2018: 21) . The expertise of prison doctors was increasingly recognised but they usually did not have psychiatric training (Weston, 2018) . When it came to court cases, they also had a necessarily circumscribed role. Prison medical officers did not comment on a prisoner's individual responsibility for a crime in terms of mental capacity or whether they were likely to be found insane according to its legal definition. Hugh A. Grierson (1940) emphasised that their reports were an expression of opinion as to the state of mind of the prisoner and whether or not they were fit to plead to the indictment. was assessed and what happened to such prisoners while they were on remand. On reception into prison, they were placed under observation in the prison hospital and short daily reports were made of their behaviour and demeanour (East, 1920) .
The prisoner was interviewed in private on several occasions by the medical officer and was informed of the reason for the interviews. The doctor issued a caution at the beginning of the interview, which informed the prisoner that evidence could be called from the medical officer regarding their state of mind and health. The prisoner was also told that they were not obliged to answer the questions posed (Grierson, 1940) . To help with the assessment, prison medical officers received the witness depositions from the Police Court in relation to murder cases and could receive further information, from sources including relatives of the accused (East, 1920; Grierson, 1940) . Grierson, in a speech about the medical examination of prisoners given while he was senior medical officer at Brixton, outlined the course of an interview with a prisoner as covering family and personal history, education, work, domestic life and leisure before moving on to the crime. In the earlier part of the twentieth century, the outcome of the interviews with and observation of the prisoner was a short report that was included with other documents as part of the prosecution process. The prison medical officer did not work for the prosecutiontheir role was to provide an objective assessment of the prisoner's mental state, not to help convict them-but they did work for the state (Grierson, 1940) . Ultimately, the conclusion that the prisoner was fit to plead contributed to a process that, as with Djang Djin Sung, could end in their execution. Rowlatt deployed a colonial category of race-'European' as meaning white-in order to caution the jury about taking the crime sufficiently seriously and treating Sung sufficiently fairly. He sought to dispel paternalistic assumptions that would make allowances for 'non-Europeans' and potentially mitigate the crime. In itself though, this warning underlined the racial difference of Sung and his victim Wu. Saha (2017) argues that in colonial settings, British justice entailed the appearance of detached objectivity, which was conceptualised as white and masculine and embodied by the judge. Racialised others could not embody such values. The symbol of objective and fair 'British justice' underlined the need for imperialism (Saha, 2017) .
The idea of detached objective British justice that Saha (2017) Cultural interpretations of race were prominent at this time and ' circulated at a popular level', overlapping with notions drawn from scientific racism to conceptualise the inferiority of less ' civilised' cultures (Thomson, 1999: 236) . White authorities in colonial settings frequently mobilised explanations for murder and other crimes that emphasised the consideration of racialised people's cultural difference: this strategy played a role in mitigating punishment, such as commuting death sentences (Hynd, 2012) . However, based as they were on a form of racist paternalism that allotted lesser responsibility and lesser humanity to colonised peoples, cultural explanations maintained rather than challenged racist hierarchies. Khan's death sentence was commuted but in England and Wales, men of colour were considerably less likely to benefit from mercy than were white men.
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Psychiatric Discourse and Colonial Common Sense in the 1950s
Prison medical officer reports had become longer and more detailed by the 1940s (Weston, 2018) . They typically outlined the family background of the accused and whether there was a history of mental illness in the family; whether the accused had experienced previous health issues; some details about their education and employment; and commented on their behaviour while under observation. Seal and Neale: Race, Racialisation and 'Colonial Common Sense' in Capital Cases of Men of Colour in England and Wales, 1919-1957 14 Nevertheless, reports were only a page or so long. By the 1950s, calling medical evidence was available to all defendants and medical explanations and expertise played a more significant role in the criminal justice system than in the interwar period, although it is important not to overstate this in terms of how far treatment was available in prisons (Weston, 2018; Bailey, 2019) . Following a recommendation from the Royal Commission on Capital Punishment, which reported in 1953, prisoners charged with murder were examined by an independent psychiatrist as well as a prison medical officer (Snell, 1959) . It also became standard to carry out an electroencephalogram (EEG) (Hill and Pond, 1952) . Accounts of prisoners' earlier lives became fuller and there was greater reflection on their psychological state.
Reports from prison medical officers and psychiatrists conveyed common sense ideas as well as offering medical assessment, tending to blur the medical and the social (Weston, 2018 Capital trials in twentieth-century Britain were an arena for making racial subjects through the deployment of colonial common sense. Although psychiatric and medical expertise expanded in the criminal justice system after the First World War, it was not until the 1950s that medical reports in capital cases extended beyond one page in length and not until then that the accused was examined by an independent psychiatrist as well as a prison doctor. For most of the period under discussion, racialisation in capital trials was not driven by expert medical discourse.
Once psychiatric expertise did become more significant it incorporated, rather than displaced, common sense constructions of racial difference. Across the period, this colonial common sense relied on hybridised understandings of race that combined perceptions of cultural and constitutional factors.
This article highlights the importance of turning attention to the legacy of colonialism in the criminal justice system of England and Wales. Without historical research that examines the day to day working of the criminal justice system and what happened to individuals of colour within it, it is difficult to identify how racialisation took place, how a colonial worldview affected the criminal justice system, or was reproduced by its workings. Analysis of capital cases, which produced racialised subjects, is one way to build this knowledge.
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